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COMMUNITY ASSOCIATION

significantly impacf_e |

associations. We are ir
with respect to how
The most important
the directives of the federal, state
distancing and other guidelines
guests. Any action taken sl
legal counsel to ensure
of implementati
and ultim

8 May/June 2020 | ECHO journal






Navigating Uncharted Waters
Continued from page 9

Many associations are
grappling with how best
to continue safely holding
board meetings and remain in
compliance with the Davis-Stirling
open meeting act. The Davis-
Stirling Act already provides for
meetings to be held telephonically
and this is being successfully
applied to new technologies
such as videoconferences using
internet-based platforms.

Specifically, Civil Code § 4090
includes the following in the
definition of a board Meeting:

(b) A teleconference, where
a sufficient number of directors
to establish a quorum of the
board, in different locations, are
connected by electronic means,
through audio or video, or both.
... Except for a meeting that will
be held solely in executive session,
the notice of the teleconference
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meeting shall identify at least
one physical location so that
members of the association may
attend, and at least one director
or a person designated by the
board shall be present at that
location. Participation by directors
in a teleconference meeting
constitutes presence at that
meeting as long as all directors
participating are able to hear one
another, as well as members of the
association speaking on matters
before the board. [Emphasis
added]

Civil Code § 4925(a) provides:

As specified in subdivision (b)
of Section 4090, a member of the
association shall be entitled to
attend a teleconference meeting
or the portion of a teleconference
meeting that is open to members,
and that meeting or portion of the
meeting shall be audible to the
members in a location specified in
the notice of the meeting.

Associations holding
videoconference meetings should

also provide members the ability
to dial in on a teleconference
line as the computer audio can
be less reliable. Further, due to
the current physical distancing
guidelines, associations likely
can and should (at least for
the time being) forego the
requirement to have at least one
physical location for memlbers
to attend in person. The use of
videoconference technology can
also be used to broadcast the
opening and tabulation of ballots
by an inspector of elections and
thus associations do not need to
indefinitely postpone upcoming
elections (which will need to be
conducted entirely by mail-in
ballot only for the time being).
Association’s should discuss
this with their own legal counsel
as opinions may differ and the
recommendations change as the
health situation evolves.

The good news is that many
associations are quickly adapting
to these technologies and

CHAPMAN
& INTRIERI tee

D

ATTORNEYS AT LAW

Providing superior and cost effective legal services for California

community associations for more than twenty-five years!

We offer a full range of services including general counsel
and pursuing claims for construction defects.

Contact us for a free consultation.




Considerations for Videoconference Board Meetings

* The use of passwords to prevent unauthorized
participants from entering the meeting;

e Mute all participants on entry but allow for members
to speak during the member forum portion of the

meeting;

* Advise members that they are not authorized to
record either the video or audio of the meeting
and these functions should be disabled from the
videoconference platform used.
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are often reporting increased
attendance at meetings! Due to
the popularity of these platforms
resulting from the convenience
and ease of use, video conference
meetings are likely here to stay.

The current economic situation
will certainly result in additional
hardships including the inability
of some owners to keep up with
the payment of assessments.
Although there is a strong desire
to be compassionate towards
members experiencing hardship,
the board has a fiduciary and
statutory duty to levy and collect
assessments. Specifically, Civil
Code § 5600(a) provides that
“the association shall levy regular
and special assessments sufficient
to perform its obligations under
the governing documents and this
act.” [Emphasis added]

As such, waiving assessments
is probably not advisable for any
community.

Rather, the better approach for
most associations is to continue

N

to collect assessments as they
normally would including the
imposition of fines or penalties
to incentivize all owners to timely
meet their financial obligations.
As with any delinquent account,
associations should handle them
on a case by case basis and
consider offering payment plans
for those experiencing financial
hardship.

Members may request a
meeting with the board in
executive session to discuss
a payment plan. (Civil Code
§ 5665). The board can meet with
a member in executive session
using videoconference technology
as discussed above. Similarly,
dispute resolution pursuant to
the association’s Internal Dispute
Resolution “IDR” ‘meet and confer’
process or Alternative Dispute
Resolution “ADR” i.e.,, mediation
can be completed using
videoconference technology.
Therefore, associations should
review their IDR/ADR policies
and procedures and consider
implementing emergency rules,
if necessary, allowing for use of
videoconference technologies for
dispute resolution.

Due to the ‘shelter in place’
orders and health directives,
many common area facilities were
required to be closed, including
clubhouse restaurants, gyms,
pools, golf courses, etc. The board
does not have any discretion
with respect to government
mandated closures. When the
restrictions begin to loosen and/
or if certain common facilities
are not required to be closed by
the state or local governments,
associations may nevertheless
want to consider implementing
physical distancing rules and
other procedures to protect the
health and safety of residents and
guests. In this regard, the board
may adopt emergency operating
rules (discussed further below).
Such rules could include requiring
all users to wear face masks,
maintain physical distances,
reduce the number of people
that can use a particular amenity
(i.e, no gatherings of more than
20 people in the clubhouse at
any one time,) wiping down gym

Continued on page 12

ECHO journal | May/June 2020 n



Navigating Uncharted Waters
Continued from page 11
equipment with disinfectant
wipes after each use, etc. Further,
some communities, particularly
those with higher risk members
(55+ communities) may want
to maintain closures of certain
facilities longer than required by
the state and local government.
Associations should also
consider additional measures
such as the installation of hand
sanitizer dispensers, disinfectant
wipe dispensers in gyms, more
frequent cleaning of common
areas and use of higher-grade
disinfectant cleaning products.
These modifications will of course
impact the budget which may
need to be modified to account
for the added sanitary and
cleaning expenses. Although
these measures are responses to
the current COVID-19 pandemic,
the long-term implementation
of enhanced sanitary practices
is likely to be the norm for the
foreseeable future.

The Davis-Stirling Act
provides the board of directors
the authority to implement
emergency rules to address an
imminent threat to public health
or safety without providing the
28-day comment period required
for the implementation of
operating rules.

Specifically, Civil Code 4360
provides:

(@) If the board determines
that an immediate rule change is
required to address an imminent
threat to public health or safety,
or an imminent risk of substantial
economic oss to the association,
it may make an emergency rule
change, and no notice is required,
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as specified in subdivision (a).

An emergency rule change is
effective for 120 days, unless the
rule change provides for a shorter
effective period. A rule change
made under this subdivision may
not be readopted under this
subdivision. [Emphasis added]

The current situation certainly
qualifies to trigger the emergency
rule making exception. The
emergency rules are only in effect
for a maximum of 120 days and
cannot be extended without
circulating to the membership
for comment. Therefore, once the
emergency rules are implemented,
the board should consider
circulating them for the 28-day
comment period in order to either
make them permanent or at least
extend them beyond the initial
120-day period.

Any significant changes to
operations and procedures should
be reviewed with the association’s
legal counsel to ensure the actions
are permissible under the law and
procedurally and substantively
appropriate.
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