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Understanding Professional Service 
and Design Contracts
BY J. SPENCER EDGETT, ESQ. & JOHN F. BAUMGARDNER, ESQ. – CHAPMAN & INTRIERI, LLP

When engaging professionals to 
perform services related to 

construction work it is critically important 
to ensure that the engaged contractors are 
qualified and licensed to perform the work. 
Depending on the scope of work it may be 
necessary to hire an architect and/or 
structural engineer as part of the design 
team. If the contractor does not maintain 
the applicable license for the project, not 
only is there a risk of substandard work but 
in the event of damage and/or injury caused 
by faulty workmanship, the contractor’s 
insurance policy may exclude coverage for 
the work performed. In addition, the 
association could be held liable for hiring an 
unlicensed professional.

Clear & Detailed Scope of Work
The scope of work (i.e., services to be 

provided) under the contract should be 
clear and detailed. Ambiguities in the scope 
of work can lead to future disputes and/or 
unforeseen and not budgeted for expenses. 
For example, an architect may be hired to 
perform design work only in which case the 
final product would be a set of drawings to 
use to obtain bids, permits and perform the 
construction work, any services beyond that 
would be at additional costs (i.e., contract 
administration and oversight of the 
construction). These additional services 
should be discussed and included in the 
contract if necessary. 

Does the Contract Comply with 
Governing Documents?

Prior to entering into any contract, the 
governing documents for the association 
should be reviewed to confirm whether 
there are limits on the board’s authority to 
enter into a contract without member 
approval. There are often limits on duration 
(i.e., contracts for work in excess of one 
year). The terms of the contract must not 
violate the governing documents.

Review Insurance & Indemnity 
Terms to Reduce Future Liability

When reviewing construction contracts, 
it is important to closely review the insurance 
and indemnity terms to ensure that the 
association is protected. To protect the 
association against liability for physical 
injuries, the association should ensure that 
the professional has workers’ compensation, 
commercial general liability with completed 
operations, course of construction, and/or 
errors and omissions coverage as appropriate 
and in the desired amounts from highly 
rated carriers. The association should also 
confirm that there are no exclusions for the 
work to be performed. Some policies 
exclude coverage for condominium (or 
multi-family) projects and/or may require a 
special endorsement (a separate agreement) 
for such coverage. The association should 
also include a provision requiring the 
association, its managers and Board of 
Directors be identified as additional insured 
under the policy. The contract must require 
and provide the association with the ability 
to verify adequate coverage.

Indemnity provisions can also provide 
protection to the association by requiring 
the professional to defend and pay for 
claims made against the association related 
to the work performed by the professional. 
However, indemnity protection was recently 
limited by Civil Code § 2782.8 for design 
professionals. These provisions now only 
apply to claims arising out of the “negligence, 
recklessness, or willful misconduct of the 
design professional.” (Id.) Additionally, the 
cost of defense owed by the design 
professional cannot “exceed …[their] 
proportionate percentage of fault.” (Id.) 
This new law cannot be “waived or modified 
by contractual agreement, act, or omission 
of the parties.” (Id.) 

Understanding Warranty Terms
The association should include language 

regarding any warranties that are offered. 
When evaluating any proposed warranty, it 
is important to consider what is covered, 
who can make a warranty claim, the 
warranty claim process, and the coverage 
period. Many warranties are voided if the 
work and products are not maintained as 
required by the contractual language. After 
any construction work is completed, the 
association should update any maintenance 
manuals to ensure that proper maintenance 
is being performed and documented to 
maintain the applicable warranties. 

Review Contract Language and 
Insurance Coverage

Depending on the scope and complexity 
of the work being performed, the association 
should engage legal counsel and/or their 
own insurance agents to evaluate the 
contract language and insurance coverage 
being provided. The association can 
significantly reduce its future risk by 
ensuring adequate insurance coverage is in 
place for the work and that the contractual 
provisions properly shift risk to the 
contractors.
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